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DIG)LEST:

1. A pole source contract may not properly be
awarded by an authorized civilian contract-
1in9 official of thse Government without corl-
plying with the requirements of the Federal
Procurement Regulations which permit nego-
tiation of a sole source contract only inl
circumstances when the use of sole source
contracting authority has been adequately
justified by a written determination and
f indling .

2. Payment may be made on quantum meruit basis
for services performed pursuanitLto tlie im-
proper oral direction of an authorized con-
tracting official on the theory that it
would be unfair ior the Governrnent to re-
tain the benefit of the services perforiied
without paymont for their reasonable value.

S. Paymeent for services perrormed and accepted
by the Govermient during fiscal year 1981

* - can be properly charged to fiscal year 1981
appropridtions to the extent the funds are

* available.
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The Selective Service System (SSS) has requested a
P- ! decision concerning the propriety of paynment on an oral
! i agreement entered into by the former director of SSS

I I and the firm of Yankelovich, SLelly & White, Inc. (YSmI).
!B. If payment is found to be proper, SSS has also asked for

a determination of which fiscal year funds should be
'I charged.
it

We have determined that payment may be made otn a
quantuin meruiL basis, arid that the funds are properly

.A chargeable to fiscal year 1981.
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According to the r cord, fthe then ASS Director met
with reprefuentattveap of YGW1 on Nay 7, 1981, to discuss
a turuvosal for a survey of U4S registrants to detetmine
why a certain percentage of nen, are tailing to register
for tije selective service systein. F'urther meetings
occurred between 8US personnel and YSW1 representatives
on Juno 8 and Jutie 12, l'J9i to diiScuas how the survey
should be conducted plus other details concerning thct
scope of work and cost, The SSS Director authorized
the firm to cormence work under the proposal.

In July, $66 gate printouts to Y$-I so that they
could begin work on the survey, On AUgust 18, SSS
received and accepted survey questionnaires devised
by YSW to be used in the study. SSS desires to pay
the firm y7,088,0U for this preliminary work.

SSS is an agency within the executive branch of
the Government and the Director is the head of that
agency. 50 U.S.C, bpp. § 460 (1976), As the agency
head, the SSS Director has contracting authority, Uone-
theles8, no sole source contract properly could have
been awarded here because the Director did not comply
with the requirements of 41 U.S.C, § 253 (1976) and of
the Federal Procurement Regulations (PPR) regarding
tile award of sole source contracts,

The touchstone of Federal procurement is that
goods and services will be obtained in such a way as
to 1 roitote full and £rue competition for the award of
contracts consistent with the usature of the goods or
services ueing acquired. Fiber MaterialsD Inc., 57
Comp. den. 527 (1978), 78-1 CPU 4E2. To that end,
the statute requires purchases for property or ser-
vices to be made by formal advertising except in
certain limited circumstances, one of which is when
the procurement is for services for which it is
impracticable to obtain competition, 41 U.s.C.
2 252(c)(.0)v The FPH permits the nlegotiatton of
sole source contracts within the ambit of this stat-u-
tory provision, provided that the use of sole source
contracting authority is adequately justified by a
written determination and finding. FPR 1-3.210(b).
There has been no sole source justification in this
case.

It is, however, well recognized that in1 the
absence of a valid contract a party is entitled to
payment on a quantum ineruit basis in these circum-
stances on the tneory that it would be unfair for
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tle uovernistent to retain the benefit of the services
without payment for their reasonable value, 40 Compe
Gen, 447 (isu;l, 4ccorctlijily, payment of the 87,088
may be wlde to Yankeloviell, Skelly and 4ihite if the
contracting otticur detaradines that amount to be fair
and reasonable for the services performed.

In addition, sinoe the serv oes were performed
and accepted in fiscal year 1981, p,,,xymeut can be
validly charged to fiscal year 1951 oppropriations
to the extent those funds are availab.e.
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